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  In 2013, the Federal Centers for Medicare and Medicaid Services ("CMS") adopted 
a new standard policy called the "Two-Midnight Rule" for determining whether a patient 
is formally admitted to a hospital as an inpatient or just there for observation. The Two-
Midnight Rule provides that inpatient admissions spanning at least two midnights 
qualify for Medicare Part A payments, a status with the highest reimbursement rates. A 
hospital stay lasting fewer than two midnights must be treated and billed as outpatient 
services or the patients are considered "under observation." There are exceptions under 
the rule but they are limited. For example, patients can spend more than two midnights 
and still be considered to be in observational status while patients can be considered 
inpatient even though they spend less than two midnights in the hospital. 

 Due to a recent change in New York law, hospitals in New York must now provide 
notice to patients about whether their stay is inpatient or observational. However, this 
notice provision still does not resolve the issue of observational stays not qualifying for 
post-hospital skilled nursing facility Medicare coverage. 

 According to a CMS update, the enforcement of the Two-Midnight Rule will not 
begin until October, 2014. Therefore, admissions that occur prior to October 1, 2014 will 
not be reviewable by Medicare Administrative Contractors. 

 Despite the enforcement delay, the Two-Midnight Rule policy is in effect. It has 
been opposed by hospital ofcials and hospital associations across the country on 
numerous grounds, including that the policy undermines the medical judgment of 
physicians. In response to provider complaints, the United States Senate introduced a 
bipartisan bill in March, 2014 called the "Two-Midnight Rule Coordination and 
Improvement Act of 2014." Amongst other changes contained in the proposed Senate bill, 
there would be established "criteria and payment methodologies" to ensure that short 
inpatient hospital stays are viable if there is medical necessity. 

 In addition to potential legislative action, CMS has also issued further guidance 
regarding the Two-Midnight Rule, which can be located at the following link: 

http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/ 
AcuteInpatientPPS/Downloads/IP-Certication-and-Order-01-30-14.pdf 

 As noted in this guidance, while other practitioners such as a nurse can document 
a physician's verbal order to admit a patient in the hospital medical record, the admitting 
physician must countersign that decision prior to the patient leaving the hospital. 
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 Additionally, on February 24, 2014, CMS posted additional guidance regarding 
the Two-Midnight Rule, which can be located at the following link: 

http://cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/ 
Medicare-FFS-Compliance-Programs/MedicalReview/InpatientHospitalReviews.html
 
 As noted in this additional guidance, CMS is requesting Medicare Administrative 
Contractors to re-review claims denials made during the "probe and educate" phase of 
implementation to make sure that the Medicare Administrative Contractors are applying 
all CMS clarications previously issued. 

 If you have any questions about any of these new developments, please contact 
any attorney of our Firm at 585-730-4773. 

This Legal Brieng is intended for general informational and educational purposes only and should not be considered legal 
advice or counsel. The substance of this Legal Brieng is not intended to cover all legal issues or developments regarding the 
matter. Please consult with an attorney to ascertain how these new developments may relate to you or your business. 
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