
Pullano Farrow & 
LAW OFFICES OF

PLLC

January 25, 2014

IS A MEDICAL CORPORATION LIABLE TO A PATIENT
BASED UPON A NON-PHYSICIAN EMPLOYEE'S DECISION

TO EXPOSE A PATIENT'S MEDICAL CONDITION TO
THE EMPLOYEE'S FAMILY MEMBER WHO IS DATING THE PATIENT?

 NEW YORK'S HIGHEST STATE COURT SAYS “NO”.  

 For physicians and other medical treatment providers, compliance with the statutory 
and common law duties of condentiality and the non-disclosure of medical records and 
information in today's world is difcult enough without having to worry about potential 
liability based upon a non-physician employee breaching such duties while acting outside 
the scope of his or her employment.  

Imagine the scenario where a patient of a medical corporation is being treated for a 
sexually transmitted disease (“STD”) and a nurse employed by the medical corporation 
recognizes the patient as the boyfriend of the nurse's family member, and that same nurse 
then sends a text message to that family member to disclose the patient's STD to the family 
member.  Unfortunately, this factual scenario, and other similar factual scenarios 
concerning purposeful but unlawful disclosures of medical information to family members 
or friends, are not uncommon.  The employee, in the course of his or her employment, learns 
of a patient's medical condition that could negatively affect the employee's family member 
or friend and is then immediately faced with the decision to either lawfully abide by the 
required statutory and common law duties of condentiality or to unlawfully disclose this 
condential medical information to the family member or friend.
 Where the non-physician employee chooses to disregard his or her duty of 
condentiality and unlawfully discloses such condential medical information, in today's 
litigious society there is a good chance that a civil lawsuit will follow.  Potential plaintiffs and 
their lawyers are always looking for a “deep pocket” to pursue when there is any possible or 
actual breach of a person's right to have their medical records and information kept 
condential by their medical treatment providers.  As a result, a plaintiff's target is almost 
never solely the rogue non-physician employee who unlawfully disclosed the condential 
medical information; rather, the plaintiff's sights are usually aimed at the medical 
corporation that employed the employee that unlawfully disclosed the plaintiff's medical 
condition.
 Generally, a medical corporation may be held vicariously liable for the wrongful acts 
of its employees.  However, under the legal doctrine known as “respondeat superior,” an 
employer's vicarious liability for the unlawful acts of its employees are limited to only those 
actions of the employee that are committed in furtherance of the employer's business and 
within the scope of employment.  Therefore, a medical corporation is generally not liable for 
a tort of an employee when such an action is not within the scope of employment.
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 Just recently, in January, 2014, New York State's highest Court, the New York State 
Court of Appeals, in the civil case entitled Doe v. Guthrie Clinic, Ltd. held that, under New 
York law, the common law right of action for breach of the duciary duty of condentiality 
for the unauthorized disclosure of medical information will not run directly against a 
medical corporation when the employee responsible for the breach is not a physician and 
acts outside the scope of his or her employment.
 In Doe v. Guthrie Clinic, Ltd., the plaintiff led an action in federal court for damages 
against numerous defendants, including the medical corporation that employed the non-
physician employee who learned of a patient's STD in the course of the employee's 
employment, but then unlawfully disclosed a patient's condential medical information to a 
family member who was dating the patient.  Upon learning of the unlawful disclosure, the 
medical corporation employer immediately investigated the alleged breach and terminated 
the employment relationship with the employee that unlawfully disclosed the patient's 
medical information.  The medical corporation also sent a letter to the patient conrming that 
there had been an unauthorized disclosure of the patient's condential health information, 
which letter noted that appropriate disciplinary actions had been carried out and that steps 
had been taken to prevent such a breach from occurring in the future.
 The causes of action asserted by the patient/plaintiff in Doe v. Guthrie Clinic, Ltd. were 
as follows:  (1) common law breach of duciary duty to maintain the condentiality of 
personal health information; (2) breach of contract; (3) negligent hiring, training, retention 
and/or supervision of employees; (4) negligent iniction of emotional distress; (5) intentional 
iniction of emotional distress; (6) breach of duty to maintain the condentiality of personal 
health information under New York's CPLR § 4504; (7) breach of duty to maintain the 
condentiality of personal health information under New York's Public Health Law § 4410; 
and (8) breach of duty to maintain the condentiality of personal health information under 
New York's Public Health Law § 2803-c.  After the United States District Court for the Western 
District of New York granted the defendants' motion to dismiss all eight claims, the plaintiff 
appealed the dismissal of the rst ve of the eight causes of action, and the United States Court 
of Appeals for the Second Circuit (“Second Circuit”) afrmed the dismissal of four of the 
remaining ve causes of action, reserving decision on the plaintiff's claim of breach of 
duciary duty.
 In the decision issued by the Second Circuit, the Court determined that the nurse's 
actions were not foreseeable to the defendants, nor were her actions committed within the 
scope of her employment as a nurse.  The Second Circuit Court noted that the plaintiff, 
himself, alleged that the nurse was motivated by purely personal reasons and that those 
reasons were unrelated to his treatment and care.  Given these facts, the Second Circuit held 
that the nurse's “actions cannot be imputed to the defendants on the basis of respondeat 
superior.”  However, the Second Circuit certied the question to the New York State Court of 
Appeals whether the plaintiff may assert a specic and legally distinct cause of action against 
the medical corporation defendant for breach of the duciary duty of condentiality even 
when respondeat superior liability is absent.  
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As referenced above, New York's highest court answered the question posed by the 

Second Circuit in the negative.  The New York State Court of Appeals noted that the plaintiff in 
Doe v. Guthrie Clinic, Ltd. was essentially asking the courts to impose “absolute liability” on a 
medical corporation for an employee's dissemination of a patient's condential medical 
information.  The Court of Appeals declined to do so and held that “a medical corporation's 
duty of safekeeping a patient's medical information is limited to those risks that are reasonably 
foreseeable and to actions within the scope of employment.”

It should be remembered, however, that even in cases where a plaintiff's cause of action 
fails because the employee's actions are outside the scope of employment, a direct cause of 
action against the medical corporation for its own conduct (e.g., negligent hiring, supervision 
or other negligence) may still be maintained.  A medical corporation may also be liable for 
failing to establish, maintain, and enforce adequate policies and procedures to protect the 
condentiality of patient information and to train employees to properly discharge their 
duties under those policies and procedures.

With respect to Doe v. Guthrie Clinic, Ltd. the medical corporation was successful in 
getting all of the causes of action the plaintiff asserted against it dismissed, whether they be 
direct causes of action or based on a theory of vicarious liability.  It cannot be stressed enough 
that, upon learning of the unlawful disclosure of a patient's condential medical information, 
the medical corporation in Doe v. Guthrie Clinic, Ltd.  immediately investigated the alleged 
breach, terminated the employee who was found to have breached the duty of condentiality, 
and conrmed with the patient that the breach in fact occurred and that appropriate 
disciplinary actions had been carried out by the medical corporation and that steps had been 
taken to prevent such a breach from occurring in the future.  

In an effort to avoid liability, medical corporations in New York should take note of the 
actions of the medical corporation defendant in Doe v. Guthrie Clinic, Ltd. when faced with the 
unfortunate incident of an employee's unlawful disclosure of a patient's condential medical 
records for purely personal reasons. 

If you have any questions about any of these new developments, please contact any 
attorney of our Firm at 585-730-4773.   

This Legal Brieng is intended for general informational and educational purposes only and should not be considered legal advice or counsel.  
The substance of this Legal Brieng is not intended to cover all legal issues or developments regarding the matter.  Please consult with an 
attorney to ascertain how these new developments may relate to you or your business.  
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