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 Over the last few years, hospital patients have been discovering (sometimes even 
after discharge) that they were not in fact formally admitted to the hospital but were 
instead only at the hospital under “observation” status.  This status may be in place even if 
the patient leaves the emergency department and is treated in a room on one of the main 
oors of the hospital.   While this status change may not impact on the care and treatment 
that the patient is receiving, it is more than likely to have a signicant nancial impact on a 
Medicare patient as Medicare reimburses differently for hospital observation services 
(which are treated in this case like outpatient services) than hospital inpatient services (for 
patients who are formally admitted).   One consequence is that as an outpatient, the 
Medicare coverage comes from the Medicare Part B program (covering physician and 
outpatient services) rather than the Medicare Part A program (covering hospital and some 
post-hospital skilled nursing facility services).   This Medicare coverage distinction will 
result in some observational status/outpatient patients paying higher co-payments and 
out-of-pocket costs for some hospital inpatient services that would not be covered in the 
same fashion.  

 The most signicant impact, however, for many Medicare patients is the impact 
on post-hospital skilled nursing facility stays.  Generally speaking, Medicare Part A will 
cover a portion of a post-hospital stay at a skilled nursing facility only after a hospital stay 
of at least 3 days.  The time that a hospital patient spends in a hospital under “observation” 
status, however, does not count towards this 3-day requirement.   Therefore, for example, 
a hospital patient can spend 6 days at the hospital and still not have a qualifying 3-day stay 
for purposes of post-hospital skilled nursing facility Medicare coverage.

 The federal government has recently been examining the observation status issue 
and has adopted a new policy (to take effect in 2014 unless further delayed by the 
government) called the “two-midnight rule” – which provides that where a physician 
admits a hospital patient with the assumption that the hospital stay will last at least two 
midnights the admission will presumptively qualify as appropriate for payment under 
Medicare Part A.  This new policy has raised a number of complicated issues and it still 
does not resolve the issue of observational stays not qualifying for post-hospital skilled 
nursing facility Medicare coverage.
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 New York State, however, is at least attempting to address one element of this 
complicated issue – the issue of providing notice to patients about their hospital status.  In 
October, 2013, the Governor signed into law a bill which requires every New York general 
hospital to provide patients placed into “observational” status with oral and written notice 
within 24 hours of such placement.  Such notice must explain to the patient that he or she is 
under “observation” status and has not been formally admitted to the hospital.  The patient 
or his or her legal representative must sign an acknowledgment of receipt of the notice and 
it must include at least the following information: 

(1)  a statement informing the patient that such “observational” status may impact 
the patient's Medicare, Medicaid, and/or private insurance coverage for the 
current hospital services (including medications and other pharmaceutical 
supplies) as well as coverage for any subsequent discharge to a skilled nursing 
facility or home and community based care; and 

(2)  a statement that the patient should contact his or her insurance provider for 
additional information about the consequences of being placed in “observation” 
status.  

 The Department of Health is tasked with developing a standard notication form 
for patients and it shall develop additional guidance regarding the notice.  

 The law is effective immediately (on October 21, 2013) and the hospital notices 
shall be required to begin being distributed 90 days later – in late January, 2014.  

 While this new law does not resolve many of the issues raised when a patient is 
designated in “observational” status, it does at least provide patients with notice of the 
issues and provides them with some opportunity to attempt to address the consequences as 
soon as possible.   
 
  If you have any questions about compliance with any of these developments, 
please contact any attorney of our Firm at 585-730-4773.  

This Legal Update is intended for general informational and educational purposes only and should not be considered legal 
advice or counsel.  The substance of this Legal Update is not intended to cover all legal issues or developments regarding the 
matter.  Please consult with an attorney to ascertain how these new developments may relate to you or your business.  
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