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 Plaintiff’s attorneys have been trying, unsuccessfully, to use HIPAA to create a private 
cause of action against healthcare entities for protected health information (PHI) privacy 
breaches for years.  Although HIPAA is still not a source of a private cause of action, on 
November 14, 2014, the Court of Appeals of Indiana handed plaintiffs a major victory that 
could make courts’ resistance to recognize a HIPAA cause of action largely irrelevant.

 The case decided by the Court of Appeals of Indiana, Walgreen Co. v. Hinchy, upheld a 
verdict against Walgreens for 80% of $1.8 million ($1.4 million) in damages allegedly sustained 
as a result of a disclosure of a pharmacy customer’s condential health information.  Although 
the information disclosed would qualify as PHI under HIPAA, the court’s decision takes an 
entirely different path.  The court upheld Walgreen’s liability under the theory of respondeat 
superior, which is a court doctrine that holds employers liable for the torts of their employees 
committed in the course of employment.

 The disclosure occurred when one of the Walgreens’ pharmacists, Audra Peterson, 
accessed the prescription records of her husband’s former girlfriend, Abigail Hinchy.  David 
Peterson, the husband, had contracted genital herpes and suspected Ms. Hinchy was the 
source.  Mr. Peterson informed his wife, the pharmacist, of his infection and of his sexual 
relationship with Ms. Hinchy.  Because Ms. Hinchy was a customer of the Walgreens’ 
pharmacy, and fearing for her own health, the pharmacist searched through Ms. Hinchy’s 
prescription for information about Ms. Hinchy’s herpes infection.

 The pharmacist printed the results and shared them with her husband (although she 
disputed sharing the printout, the evidence demonstrated that Mr. Peterson obtained the 
records).  Mr. Peterson was being sued by Ms. Hinchy in a paternity action and discovered that 
Ms. Hinchy had not taken birth control for two months.  He sent Ms. Hinchy an angry text 
about the birth control and Ms. Hinchy investigated further, eventually discovering that Mr. 
Peterson was living with a pharmacist who worked at Walgreens.

 The verdict upheld by the Indiana Appeals Court is controversial nationally and within 
the state of Indiana and is being described as the rst case under which a health care provider 
has been held liable for a HIPAA violation.  While strictly speaking, this is true (the disclosure 
violated HIPAA and Walgreens was forced to pay damages), the decision of the Indiana 
appeals court did not rely upon HIPAA.  In fact, the same decision could, hypothetically, have 
been rendered if HIPAA never existed. 

 It is, however, worth considering this case with a HIPAA focus.  In Arkansas in 2009, 
the federal government ceased an investigation against a hospital whose employees had 
violated HIPAA and accessed the medical records of a slain TV reporter.  In that case, the
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hospital withstood a federal challenge by being able to show it had a privacy plan in place and 
the employees had all been appropriately trained.  This case was interpreted to mean that if 
employers created sufciently robust privacy protections and training programs, employers 
would not be held liable for the rogue actions of employees who disobeyed employer policies 
and disregarded employer training.  This case casts doubt over this common view.

 The court in the Walgreens matter afrmed the verdict against Walgreens based purely 
upon the pharmacist’s actions.  Walgreens, arguably, could not have stopped its liability 
without having actually stopped the pharmacist from accessing and disseminating Ms. 
Hinchy’s records.  If this sounds scary to you, we agree.  The Indiana court used a very broad 
conception of respondeat superior.  The court dened the pharmacist’s “course of 
employment,” which sets the limits of employer liability under respondeat superior, as 
including any act that is incidental to authorized conduct.  The court gave an example from 
another Indiana case where an Indiana court held that a police ofcer was acting within the 
course of his employment when he solicited sex from a woman during a trafc stop.  Because 
the ofcer pulled the woman over, asked her for her driver’s license, administered a breath 
test, and detained her before soliciting sex from her, the conduct was held to be incidental to 
authorized conduct and within the course of his employment.

 For providers the Indiana case should be a warning to be even more diligent in the 
creation of a robust HIPAA compliance plan.  Such a plan should include policies on accessing 
data and monitoring employee activity. A provider should prepare clear policies for 
consequences should a breach occur and policies on how any concerns will be addressed 
if/when they arise.

 Should you have any questions or concerns about the impact this case could have on 
you as an employer or covered entity under HIPAA, please contact a member of the Firm’s 
Privacy Committee at 585-730-4773.

This Legal Brieng is intended for general informational and educational purposes only and should not be 
considered legal advice or counsel. The substance of this Legal Brieng is not intended to cover all legal issues or 
developments regarding the matter. Please consult with an attorney to ascertain how these new developments 
may relate to you or your business. 
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