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Lawsuit Abuse Reduction Act of 2017 

On March 10, 2017, the House of Representatives approved bill H.R. 720, entitled the Lawsuit Abuse 
Reduction Act of 2017.  This proposed new rule is currently under review by the Senate Committee on the 
Judiciary.  Under the Act, Rule 11 of the Federal Rules of Civil Procedure would get a facelift designed to 
discourage frivolous litigation.   

 If you have ever read a John Grisham novel, you are familiar with Rule 11 sanctions.  These are high dollar 
sanctions—fines—assessed against attorneys representing clients or to litigants that are representing 
themselves pro se in a legal proceeding.   

 These sanctions can be imposed for presenting a pleading, written motion, or other paper that: 

 Is intended to harass, cause unnecessary delay, or needlessly increase the cost of litigation; 

 Has no basis in the current law, or only provides a frivolous rationale for expanding the current law;  

 Is devoid of any evidentiary support or merit, and it is not anticipated that support will be gained through 
a reasonable opportunity for discovery; or  

 Contains denials of factual contentions that are not based in fact, or lack of information. 

 Rule 11 sanctions are designed to ensure that every motion is one of merit.  It encourages practitioners to 
conduct legal research and to form a basis of understanding about their case before motion practice is filed.  
However, despite best efforts, it is sometimes the case that a party filing a motion does not know their papers 
are frivolous.  For instance, Rule 11 sanctions can be imposed against non-attorney pro se litigants, who may only 
have a cursory understanding of the law.  Further, new attorneys—who are generally held to a higher standard 
than pro se litigants—who do not understand local or federal rules, or the body of law within which they are 
practicing may be sanctioned.  Rule 11 is presently drafted with some wiggle room for forgiveness and 
redemption.     

 As it stands, Rule 11 is written permissively.  This means that the court, at their discretion, may grant a 
motion for Rule 11 sanctions, but it is not required to do so.  This leaves room for the court to explore the pattern 
of conduct of the accused counsel and the precipitating events leading to the Rule 11 motion to determine 
whether or not good faith was used.  It also allows the judge to dole out non-monetary punishments that 
discourage the frivolous practice, but do not discourage the litigation generally—such as striking a portion of 
the offending papers.   

 While Rule 11(c)(1) currently reads "the court may impose an appropriate sanction on any attorney, law 
firm, or party that violated the rule", the Lawsuit Abuse Reduction Act would strike the "may" judicial directive 
and replace it with "shall".  This proposed change in construction, if passed, would thus require that a judge 
impose monetary sanctions in the event that one of the above bullet points is proven in a Rule 11 motion.  

 Another change is effected in Rule 11(c)(2).  The section currently contains a "safe harbor" provision that 
requires any party moving for Rule 11 sanctions to serve their motion on opposing counsel 21 days before filing 
the motion with the court.  This notice period affords the non-moving party the opportunity to amend or 
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withdraw any potentially frivolous papers, and could put the non-moving party on notice of errors or omissions 
in their arguments that they were not aware of.  The notice period diminishes the chances that sanctions will be 
imposed and, in turn, preserves judicial resources.   

 Under the amendments in the Act, the safe harbor provision would be removed completely.  Critics of 
the proposed change argue that the removal of the safe harbor provision will result in surprise sanctions motions, 
and the need for the non-moving party to actively and necessarily engage in defensive litigation, potentially 
discouraging out-of-court negotiation and settlement.   

 The proposed changes to Rule 11 do not necessarily spell doom and gloom, however.  This amendment 
would force litigants to think twice before commencing tenuous actions, and could encourage more potential 
litigants to engage in alternative dispute resolution if they are unsure of the sufficiency of their claims.  It would 
also encourage practitioners to diligently research their cases and motions before putting them on the court's 
calendar, to have frank conversations with their clients about expectations and the law, and to always bring 
cases before the court that contain their best arguments.     

 While every case is different and there is no "standard cost" to litigate, it can sometimes come with a 
crippling price tag.  For businesses, litigation can mean that the money that was formerly being injected into the 
company for research, supplies, salaries and growth is being significantly diverted.  Defendant start-ups and high 
risk businesses (e.g., pharmaceuticals) will especially benefit from this amended Rule 11 because these are usually 
companies who are: the most precariously financed, or the most commonly litigated against, respectively.  The 
new rule would also likely serve to aid class-action tort reform in dampening the amount of baseless class-action 
suits filed in federal court.  For some companies, this rule change could mean the difference between keeping 
doors open, and being pushed into bankruptcy to pay for legal representation.    

 This amendment has implications on pro se litigants as well as attorneys.  Since the amendment keeps 
Rule 11 silent on scienter—proof a party engaged in the complained of conduct with full knowledge of its 
frivolous nature—it will not be necessary for a party moving for sanctions to prove a party intended to file frivolous 
papers.  This means uninformed parties not versed in federal litigation can be subject to fines simply because 
they were unaware of a certain body of caselaw, or judicial remedy.  The implementation of this Act would make 
it more important than ever that experienced attorneys are consulted during any federal action.  If you are 
presently considering, or are engaged in litigation in federal court, talk to your attorney about how this Act, if 
passed, might impact you or your claims.  

If you have any questions about this Legal Briefing, please contact any attorney of our Firm at 585-730-4773.    

This Legal Briefing is intended for general informational and educational purposes only and should not be considered legal advice or counsel. 
The substance of this Legal Briefing is not intended to cover all legal issues or developments regarding the matter. Please consult with an 
attorney to ascertain how these new developments may relate to you or your business.  
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