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SEXUAL ORIENTATION DISCRIMINATION LEGAL BRIEFING

 A potential landmark case (Zarda v. Altitude Express, Inc.) is currently pending 
before the Second Circuit Court of Appeals.  The plaintiff is arguing that sexual orientation is 
a protected class under Title VII of the Civil Rights Act.  The Court of Appeals invited the 
Equal Employment Opportunity Commission (“EEOC”) to le an amicus brief regarding its 
position on the subject. The Department of Justice (“DOJ”) subsequently led an amicus 
brief on July 25, 2017, in opposition to the EEOC's brief, citing the United States' interests in 
the interpretation of Title VII as the reasoning behind the brief.  Not only is it rare for the DOJ 
and EEOC to submit amicus briefs regarding the same case, but it is exceedingly rare for the 
DOJ to le an amicus brief which directly contradicts the EEOC.  

 Donald Zarda was a skydiving instructor for Altitude Express. In 2010 when he 
disclosed he was homosexual to a female customer during a dive in order to ease her 
apprehension about being strapped to him.  The customer's husband complained to the 
company and Zarda was terminated.  Zarda sued Altitude Express for sexual orientation 
discrimination under Title VII.  Zarda died in 2014 before his case reached trial, but the 
executors of his estate have continued his lawsuit.  The federal district court dismissed 
Zarda's claims based on another Second Circuit case from 2000, Simonton v. Runyon, which 
held that Title VII did not prohibit discrimination based on sexual orientation.  The jury also 
found in favor of Altitude Express under New York Executive Law, which (unlike Title VII) 
expressly prohibits sexual orientation based discrimination.  Zarda appealed both decisions 
to the Second Circuit Court of Appeals.  The Second Circuit's decision to review the case en 
banc opens the door to the Court possibly reversing its own precedent.
  
 The EEOC's brief presented numerous reasons as to their position that sexual 
orientation discrimination falls under Title VII, including the inherent sex-based 
considerations it entails.  The DOJ's brief took a contradictory position, relying on the history 
and language of Title VII, among other theories. 

 Employers should remain aware of the impact that the Second Circuit Court of 
Appeals' decision could have on potential lawsuits.  While sexual orientation has long been a 
protected class in New York, this expansion of federal law is still relevant from a liability 
standpoint.  The EEOC's position could open the door to many more plaintiffs seeking to 
bring sexual orientation discrimination cases before the EEOC due to the favorable stance 
they have presented in their amicus brief.  Numerous other circuits across the country are 
facing this question with some plaintiffs stating they are willing to go as far as the United
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States Supreme Court.  Federal courts across the country are split in their decisions, for 
example, the Seventh Circuit Court of Appeals recently decided in Hively v. Ivy Tech 
Community College, that Title VII applies to discrimination on the basis of an individual's 
sexual orientation.  Until the issue is rmly resolved by Congress or the Supreme Court, it is 
important for employers and employees to remain aware of the decisions within their state 
and federal circuit and to determine what laws their state may have in place regarding 
discrimination based on sexual orientation.

 If you have any questions about this Legal Brieng, please contact any attorney of our 
Firm at (585) 730-4773.  

69 Cascade Dr. Suite 307  Rochester  New York  14614  585.730.4773●  ● ● ●

LAW OFFICES OF PULLANO & FARROW PLLC
ATTORNEYS & COUNSELORS AT LAW

ATTORNEY  ADVERTISING

                                                                                 
LEGAL BRIEFING: SEXUAL ORIENTATION DISCRIMINATION                                         Page 2 of 2      


	Page 1
	Page 2

