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Albany County Supreme Court Strikes Down Department of Health’s Executive 
Compensation “Soft Cap” Regulation 

A recent decision before the Albany County Supreme Court continues to add uncertainty to the 
interpretation of Governor Cuomo’s Executive Order 38 and the Department of Health’s 
(“DOH”) regulations under Executive Order 38 (10 N.Y.C.R.R. Part 1002). 
 
Executive Order 38 directed executive agencies to promulgate regulations:  

 
(1) requiring by 2015 that at least 85% of “State financial assistance or State-authorized 
payments” that providers receive for operating expenses must be used “to provide direct 
care or services rather than support administrative costs” and  
 
(2) limiting the amount of executive compensation that may be paid to any executive to 
$199,000 if the provider receives State financial assistance or State-authorized payments. 

 
A copy of Executive Order 38 can be found at http://www.governor.ny.gov/news/no-38-
limits-state-funded-administrative-costs-executive-compensation 
 
Under the DOH’s regulations, Covered Providers include nursing homes, hospitals, home care 
services, long term home health care programs, health maintenance organizations, assisted 
living programs, etc., and include entities and individuals that: (1) receive State funds or State-
authorized payments in an average, annual amount greater than $500,000 pursuant to a contract 
or agreement with the DOH or another governmental entity to render program services; and (2) 
at least 30% of the provider’s “total annual in-state revenues for the covered reporting period 
and for the year prior to the covered reporting period were from State funds or State-authorized 
payments.” 
 
The “hard cap” established in the DOH regulations (10 N.Y.C.R.R. §1002.3(a)) prohibits Covered 
Providers from using “State funds or State-authorized payments for executive compensation 
given directly or indirectly to a covered executive in an amount greater than $199,000 per 
annum.”  
 
The DOH promulgated its regulations to include the terms of Executive Order 38, but also 
expanded its regulations to impose a “soft cap” on executive compensation from all sources, 
including both state/taxpayer funds and non-state/taxpayer funds, unless certain conditions 
are met (10 N.Y.C.R.R. §1002.3(b)).  The “soft cap” prohibits Covered Providers from providing 
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executive compensation in an amount greater than $199,000 per annum, regardless of the source 
of funds, unless:  
 

(1) the compensation is not “greater than the 75th percentile of compensation provided to 
comparable executives” as established by a compensation survey recognized by the DOH 
or Division of Budget; or  
 
(2) the executive compensation was approved by the Covered Provider’s “Board of 
Directors or equivalent governing body,” which includes at least two independent 
directors or voting members, and such approval “includ[ed] an assessment of appropriate 
comparability data.”  

 
The three lower courts that have ruled on the DOH regulations have all reached different 
conclusions, as follows: 
 

 In April, 2014, the Nassau County Supreme Court (in Agencies for Children’s Therapy 
Services, Inc. v. NYS Dep’t of Health) invalidated both the DOH regulations and 
Executive Order 38. 

 In July, 2014, the Suffolk County Supreme Court (in Concerned Home Care Providers, 
Inc. v. NYS Dep’t of Health) reached the opposite conclusion and upheld both the DOH 
regulations and Executive Order 38. 

 Most recently, in November, 2015, the Albany County Supreme Court (in LeadingAge et 
al. v. Shah) took the middle ground – this recent challenge was commenced by Covered 
Providers and trade associations that represent the interests of not-for-profit and for-
profit entities that provide long term care services, including skilled nursing facilities, 
senior housing facilities, adult housing facilities, and assisted living facilities.  The Court’s 
decision upheld both Executive Order 38 and the DOH regulations as they relate to the 
“hard cap” and limit on the use of State financial assistance or State-authorized payments 
for administrative expenses and executive compensation, but struck down the “soft cap” 
of the DOH regulations.   

 
In striking down the “soft cap,” the Albany County Supreme Court concluded “that the [DOH] 
overstepped its statutory authority by setting a ‘soft cap’ on executive salaries paid from all 
sources and defining the criteria and decision-making processes that must be applied before 
corporate entities may exceed the ‘soft cap.’” Further, the Court held that “the DOH has no 
special expertise or competence in administering regulations governing the overall 
compensation of corporate executives, nor has it special expertise or competence in regulating 
the procedural aspects of corporate governance.”  
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Thus, in terms of the DOH regulations promulgating Executive Order 38, one court struck down 
Executive Order 38 and the DOH regulations, one court upheld both in their entirety, and the 
latest court upheld the “hard cap” provisions but struck down the “soft cap” provisions.  
 
As a result of the division in the courts, it is likely that this issue will be appealed to the Court of 
Appeals for a consistent resolution. Until that day, the DOH regulations and Executive Order 38 
will continue to operate as a check on the business operations of Covered Providers.  
 
Please contact our Firm if you have any questions about Executive Order 38 and/or the recent 
decisions. 
 
This Legal Briefing is intended for general informational and educational purposes only and should not be 
considered legal advice or counsel. The substance of this Legal Briefing is not intended to cover all legal issues or 
developments regarding the matter. Please consult with an attorney to ascertain how these new developments may 
relate to you or your business.  
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