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April 7, 2017 
Federal Court Expands Title VII Protections to Cover Sexual Orientation 

The federal Seventh Circuit Court of Appeals issued a ground-breaking decision on April 4, 2017, in Hively 
v. Ivy Tech Community College, ruling that Title VII of the Civil Rights Act of 1964 applies to discrimination on the 
basis of an individual’s sexual orientation.  The judges voted 8-3 to overturn precedent that sexual orientation 
discrimination was not prohibited by Title VII.   

 The plaintiff in the case, Ms. Hively, is openly lesbian and worked at Ivy Tech Community College, 
located in Indiana, as a part-time adjunct professor.  Ms. Hively claims that between 2009 and 2014, she applied 
for at least six full-time positions at the College, none of which were successful.  In July 2014, the College did not 
renew her part-time contract.  Ms. Hively believed the reason behind these employment decisions was 
discrimination based on her sexual orientation.   

 Ms. Hively subsequently filed a complaint with the Equal Employment Opportunity Commission 
(“EEOC”) and obtained a right-to-sue letter.  After commencing a lawsuit against the College for alleged violation 
of Title VII, the College filed a motion to dismiss, arguing that sexual orientation is not a protected class under 
Title VII.  Relying on precedent, the district court granted the College’s motion and dismissed the case with 
prejudice.  Ms. Hively appealed the dismissal of her case to the Seventh Circuit.   

 The text of Title VII states that it “prohibits employment discrimination based on race, color, religion, 
sex and national origin.”  On appeal, the Seventh Circuit tackled the complicated question of what it means to 
discriminate on the basis of sex, and in particular, whether actions taken on the basis of sexual orientation are a 
subset of actions taken on the basis of “sex.”   

 According to the ruling, the legislative history of Title VII offered little guidance on the issue as there 
were arguments on both sides for inclusion or exclusion of sexual orientation from the list of Title VII protected 
categories.  However, the Court found it significant that the EEOC, which enforces Title VII at the agency level, 
now takes the position that Title VII’s prohibition against sex discrimination encompasses discrimination on the 
basis of sexual orientation. 

 The ruling concludes that any “discomfort, disapproval, or job decision based on the fact that an employee 
dresses differently, speaks differently, or dates or marries a same-sex partner, is a reaction purely and simply 
based on that individual’s sex.”  Therefore, such actions fall within Title VII’s prohibition against sex 
discrimination, if it adversely affects the individual’s employment status, per the ruling.   

 In recent years, the appeals courts have become increasingly skeptical of precedent that Tile VII does not 
prohibit sexual orientation discrimination.  However, this is the first time a federal appeals court has ruled 
definitively that sexual orientation discrimination is discrimination based on sex and is prohibited by Title VII.  
The ruling opens a circuit split among the federal courts on this foundational legal question and sets the stage 
for a showdown at the U.S. Supreme Court.   
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 This decision follows on the heels of a recent Second Circuit ruling on March 27, 2017 (Christiansen v. 
Omnicom Group, Inc.) that an openly gay male employee could bring a claim under Title VII on the theory of sex 
discrimination based on gender stereotyping, after alleging that he was subjected to a pattern of harassment by 
his direct supervisor based on his sexual orientation and “effeminacy.”  However, the Second Circuit stopped 
short of overturning precedent that Title VII does not prohibit discrimination based on sexual orientation.  

 The New York State Human Rights Law already prohibits New York employers from discriminating 
against employees on the basis of sexual orientation.  However, the Seventh Circuit ruling opens the door for 
such claims to be brought under Title VII. 

If you have any questions about this Legal Briefing, please contact any attorney of our Firm at 585-730-4773.    

This Legal Briefing is intended for general informational and educational purposes only and should not be considered legal advice or counsel. 
The substance of this Legal Briefing is not intended to cover all legal issues or developments regarding the matter. Please consult with an 
attorney to ascertain how these new developments may relate to you or your business.  
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