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Federal Court Blocks Enforcement of Affordable Care Act (“ACA”) Rule Prohibiting 
Gender Identity or Pregnancy Termination Discrimination 

On December 31, 2016, a U.S. District Court in Texas entered a preliminary injunction in the case 
of Franciscan Alliance Inc., et al. v. Burwell, et al., which was brought against the Federal government by three 
health care providers and eight states challenging the U.S. Department of Health and Human Services’ 
(“HHS”) final Rule implementing the antidiscrimination provisions in Section 1557 of the ACA.   

 Section 1557 makes it unlawful for any health care provider that receives Federal funding to 
refuse to treat an individual or to otherwise discriminate against the individual based on the individual’s 
disability, race, color, age, national origin, or sex.  The law also applies to certain health programs or 
activities that receive Federal financial assistance or are administered by a Federal agency, and to issuers 
of health insurance plans who participate in the Health Insurance Marketplaces.   

 In its final Rule, HHS defined sex discrimination to include “termination of pregnancy” and 
“gender identity.”  The Rule explains that the “gender identity spectrum includes an array of possible 
gender identities beyond male and female.”  The final Rule from the HHS Office of Civil Rights can be 
located online at https://www.federalregister.gov/d/2016-11458. 

 The December 31st preliminary injunction enjoins HHS from enforcing the Rule in a manner that 
would prohibit discrimination on the basis of gender identity or pregnancy termination.  In its Order, 
the Court concluded that HHS had exceeded its authority in interpreting the prohibition on “sex” 
discrimination to include discrimination on the basis of gender identity.  The Court also concluded that 
the Plaintiffs have shown a substantial likelihood of success on their claim that the challenged Rule 
violates the Religious Freedom Restoration Act in requiring health care providers to perform and 
provide insurance coverage for gender transitions and abortions in violation of their religious beliefs. 

 The injunction has delayed the implementation of the HHS Rule, which was scheduled to take 
effect on January 1.  However, considering the President’s recent Executive Order, further changes are 
likely forthcoming with the ACA.   

 If you have any questions about this Legal Briefing, please contact any attorney of our Firm at 585-
730-4773.    
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