
LAW OFFICES OF 

Pullano & Farrow 
PLLC 

LEGAL BRIEFING: CORPORATE LAW 
NEW YORK NOT-FOR-PROFIT CORPORATION LAW AMENDMENTS           ~  Pg. 1 of 4 

LAW OFFICES OF PULLANO & FARROW PLLC 
ATTORNEYS & COUNSELORS AT LAW 

69 Cascade Dr. Suite 307 ● Rochester ● New York ● 14614 ● 585.730.4773 

ATTORNEY ADVERTISING 

May 17, 2017 
Clarifying Amendments to the New York Not-for-Profit Corporation Law Will Become Effective 

on May 27, 2017 

 The New York Non-Profit Revitalization Act (“NPRA”), which amended the New York Not-for-Profit 
Corporation Law (“N-PCL”), was signed into law in 2013 and most provisions became effective on July 1, 2014.  
The NPRA amended the N-PCL for the first time in nearly forty years.  Since the NPRA became effective, the N-
PCL has faced multiple rounds of clarifying amendments.  The latest amendments were signed by Governor 
Cuomo on November 28, 2016.  Except for a clarifying amendment related to the chair of the board, these 
amendments will become effective on May 27, 2017. The following is a summary of the amendments: 

Related Party Transactions 

 The NPRA established guidelines that prohibit a not-for-profit corporation from entering into a 
“related party transaction,” defined as “any transaction, agreement or any other arrangement in which a related 
party has a financial interest and in which the not-for-profit corporation or affiliate of the not-for-profit 
corporation is a participant”1  unless the transaction is “determined by the board to be fair, reasonable, and in the 
not-for-profit corporation’s best interest at the time of such determination.”2   

 The new amendment provides a few ways that ease how a not-for-profit corporation handles a potential 
related party transaction.  First, the definition of related party transaction is redefined to explicitly exclude the 
following transactions:  

1. “the transaction or the related party’s financial interest in the transaction is de minimis;” 

2. “the transaction would not customarily be reviewed by the board or boards of similar organizations in 
the ordinary course of business and is available to others on the same or similar terms;” or 

3. “the transaction constitutes a benefit provided to a related party solely as a member of a class of 
beneficiaries that the not-for-profit corporation intends to benefit as part of the accomplishment of its 
mission and the benefit is available to all similarly situated members of the same class on the same terms.”3 

 Second, effective May 27, 2017, an authorized committee of the board will also be able to approve a 
related party transaction, 4  whereas the NPRA previously provided only the board with this authority.   

 Third, if a related party transaction is approved without the proper authorization, Section 715(j) of the 
N-PCL will provide a not-for-profit corporation with a statutory defense to an action brought by the Attorney 
General if, prior to receipt of a request for information from the Attorney General, the board (1) ratified the 
transaction in good faith by determining that the transaction was fair, reasonable, and in the not-for-profit 
corporation’s best interest, (2) documented in writing the nature of the violation and the basis for the ratification 
of the transaction by the board or committee, and (3) established procedures to address related party 
transactions.5  Additionally, if the organization is a charitable not-for-profit corporation, then the board must 
consider alternative transactions and approve the transaction by at least a majority vote of the board members 
or committee members present. 
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Key Person 

 Previously, the N-PCL referred to key employees, officers, and directors as those would qualify as 
related parties.  A key employee referred to one who is in a position to exercise substantial influence over the 
organization, as referenced in 26 USC §4958(f)(1)(A) and further specified in 26 CFR §53.4958-3(c), (d), and (e).  
Effective May 27, 2017, the definition of a key employee will be replaced with one for a “key person” to broaden 
who can potentially be a related party.  A key person will be defined as an individual (other than officers or 
directors) “who (i) has responsibilities, or exercises powers or influence over the not-for-profit corporation as a 
whole similar to the responsibilities, powers, or influence of directors and officers; (ii) manages the not-for-profit 
corporation, or a segment of the not-for-profit corporation that represents a substantial portion of the activities, 
assets, income or expenses of the not-for-profit corporation; or (iii) alone or with others controls or determines 
a substantial portion of the not-for-profit corporation’s capital expenditures or operating budget.”6 

Independent Director 

 As established by the NPRA, certain functions can only be carried out by the board or audit committee 
made up of independent directors.  The new amendments establish a sliding scale for determining who is and is 
not an independent director.   A director who is employed by or has a substantial interest in an entity that has 
provided or received payments, property or services to or from the not-for-profit corporation or its affiliate may 
qualify as an independent director if the amount that the not-for-profit corporation received or paid, in any of 
the last 3 fiscal years, does not exceed: 

- The lesser of $10,000 or 2% of the entity’s consolidated gross revenues if the entity’s consolidated gross 
revenue was less than $500,000; 

- $25,000 if the entity’s consolidated gross revenue was $500,000 or more but less than $10,000,000; or 

- $100,000 if the entity’s consolidated gross revenue was $10,000,000 or more.7 

 Additionally, what is considered compensation has also been modified to explain that compensation 
does not include reimbursements for expenses reasonably incurred as a director or reasonable compensation for 
services as a director.8  Another change explicitly carves out “payments made by the not-for-profit corporation 
at fixed or non-negotiated rates or amounts for services received” so long as the services are available to the public 
on the same terms and the services are not available from another source.”9  This modification considers payment 
from the not-for-profit corporation to a public utility service. 

Conflict of Interest and Whistleblower Policies 

 The NPRA established guidelines for participation in deliberations and voting.  Disclosure of a conflict 
of interest or possible conflict of interest, and the deliberation as to whether a conflict exists, were formerly 
duties of the audit committee (or of the board if no audit committee existed).  The new amendments clarify that 
disclosure can be made to the board or to an authorized board committee.10  Similarly, any whistleblower 
complaints received by the administrator of the whistleblower policy can be reported to the board or an 
authorized board committee (not necessarily only to the audit committee).11 

 The new amendments also expand on the procedures related to administering a whistleblower policy. 
A board member who is also an employee of a not-for-profit corporation will be prohibited from participating in 
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deliberations or voting relating to the administration of the whistleblower policy.12  Additionally, any person 
who is the subject of a whistleblower complaint cannot be present or participate in the deliberations or voting 
on the matter relating to the complaint.13 

Creation and Power of Board Committees 

 Until May 27, 2017, committees of the board can only be created “by resolution adopted by a majority 
of the entire board” if the certificate of incorporation or the bylaws allow for creation of board committees.14  This 
ultimately required amendments to the bylaws to authorize the board to create board committees by resolution.  
Effective May 27, 2017, the restrictions on board committee creation will be lessened to allow for board 
committee creation by the vote of a majority of directors present at a meeting in which a quorum is present (or 
as stated in the certificate of incorporation or bylaws).  However, to create an executive committee, a majority 
vote of the entire board is still necessary, unless the board has 30 or more members.  If the board has 30 or more 
members, then the election of an executive committee can be made by the vote of at least three-quarters of 
directors present at a meeting at which a quorum is present. 

 Finally, the NPRA outlined a list of actions that could not be carried out by a committee of the board.  
The new amendments to the N-PCL increase this list to nine actions and serves as a further check on the 
authority that can be delegated away from the entire board.15  

Chair of the Board  

 Effective January 1, 2017, the N-PCL has been amended to allow the chair of the board to be an employee 
of a not-for-profit corporation.  Previously, the NPRA prohibited an employee from serving in this role.  The N-
PCL now allows an employee to be the board chair (or hold any other title with similar responsibilities) if at 
least two-thirds of the entire board approve such action and contemporaneously document the basis for its 
approval.16  However, the employee would not be considered an independent director. 

What Should Not-for-Profit Corporations Do? 

 Not-for-profit corporations should have their bylaws, conflict of interest policy, whistleblower policy, 
and committee procedures reviewed for continued compliance with these amendments. 

If you have any questions about this Legal Briefing, please contact any attorney of our Firm at 585-730-4773.    

This Legal Briefing is intended for general informational and educational purposes only and should not be considered legal advice or counsel. 
The substance of this Legal Briefing is not intended to cover all legal issues or developments regarding the matter. Please consult with an 
attorney to ascertain how these new developments may relate to you or your business.  
© 2017 Law Offices of Pullano & Farrow PLLC 
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