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 Shortly after the New York State Commercial Goods Transportation Industry 
Fair Play Act (“Fair Play Act”) was signed into law on January 10, 2014, the Legislature 
set to work on another bill to change certain parts of the Act and to clarify who was 
subject to it.  We issued a Legal Brieng on the Fair Play Act when it was rst passed in 
January.  If you already read that Legal Brieng and are comfortable with your 
understanding, then skip to “The New Version” below.  We previously referred to the 
drivers affected by the Act as “truck drivers” because that is how the Legislature 
referred to them in the legislative memo.  We now refer to them as just “drivers” because 
the Act now clearly applies to drivers that are not colloquially considered truck drivers.

The First Version

The Fair Play Act was originally passed to afford additional protections for New 
York truck drivers and delivery truck drivers.  The Legislature believed that the 
structuring of relationships between drivers and businesses to avoid the employer-
employee designation resulted in the misclassication of many drivers, to their 
detriment, and impeded implementation of environmental initiatives.  There have been 
many challenges to the accuracy and fairness of this perspective, but businesses that hire 
drivers must still ensure they understand the Act and are compliant to avoid potentially 
steep penalties.

The Fair Play Act began by stating that New York would presume that any 
commercial vehicle driver who delivers goods in New York is an employee.  Businesses 
that hire such drivers were also labeled as employers, regardless of whether the business 
was an individual proprietorship or a multinational corporation.  As a result of being 
labeled an employee, the driver was then potentially entitled to employer liability 
insurance defense and indemnication coverage, workers' compensation insurance, 
unemployment benets, social security benets, wage protections, union rights, and 
health and safety protections.  This was a drastic change because many drivers were 
treated as independent contractors (to whom such benets are not owed) and providing 
these additional benets is costly.

The Act permitted businesses that hired drivers to avoid the effect of this law 
through two exceptions: the separate business entity exception or the independent 
contractor exception.  Because New York presumed that drivers were employees, the 
burden was on the business to demonstrate by veriable evidence that one of the 
exceptions was met.
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The separate business entity exception required that eleven criteria be met.  All the 
criteria were aimed at ensuring that the driver was actually and truly a separate business 
entity.  A few of the eleven criteria included: the driver's business entity is not subject to 
destruction if it separates from the hiring business, the driver may offer similar services to 
the general public or other businesses whenever and however he or she chooses, and the 
driver is not required to present himself or herself as an employee to customers.

The independent contractor exception also required that certain criteria be met, but 
there were only three.  The criteria concerned the amount of control exercised over the 
driver, whether transportation of goods was a part of the usual course of the hiring 
company's business, and whether the driver usually engaged in driving as an independent 
business.

Beyond creating complicated exceptions, there were other difculties with the 
original law.  The Fair Play Act only gave businesses sixty (60) days to comply before it 
became effective on March 11, 2014.  The Fair Play Act also contained a major ambiguity 
(although other ambiguities will certainly be discovered as businesses attempt to comply 
with and contest the interpretation of the law) – the Act stated that it applied to “commercial 
vehicle drivers,” but never dened that term.  

Many observers believed that the Act was intended to reference the denition of 
commercial motor vehicle in the Transportation Law, but there was no reliable way to 
conrm that interpretation.  In our opinion that was not the soundest interpretation because 
courts often look to the purposes, effect, and language of a law to dene terms that are not 
otherwise specically dened.  It is not common for courts to just adopt the denition of a 
similar term used in a different law because it ignores the intent of the legislative body that 
passed the law.

The New Version

 The amendment to the Fair Play Act was passed on February 26, 2014, and signed into 
law by Governor Cuomo on March 17, 2014.  Largely, the amendment leaves the Act 
described above unchanged with only a few exceptions.

The amendment claries the ambiguity regarding the denition of commercial 
vehicle drivers by removing the term completely.  The Act now applies to any business that 
hires drivers who transports goods in New York, operate a “commercial motor vehicle,” and 
possess a driver's license.  A commercial motor vehicle is any vehicle used on a public road to 
transport goods that has a gross vehicle weight rating or gross combination weight of at least 
10,001 pounds or any vehicle used on a public road to transport hazardous material in a 
regulated quantity.  
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This clarication will provide a relief to some small businesses because they do 
not transport hazardous materials and their drivers use minivans or light-duty pickups.  
Such businesses can continue to evaluate whether their drivers are employees under the 
pre-Fair Play Act rules because they are not subject to the Act.  They are not subject to 
the Act because they do not hire drivers who drive a commercial motor vehicle.  Other 
businesses will benet from the relative clarity, but may not rejoice in the 10,001-pound 
cutoff.

Businesses should now evaluate whether their drivers' vehicles are large enough 
to trigger the Fair Play Act.  The statute (by reference) refers to the gross vehicle weight 
rating and the gross combined weight rating, which are not the same as a vehicle's 
weight.  The gross vehicle weight rating is the weight a vehicle may safely carry, 
including the vehicle's weight.  The gross combined weight rating is the maximum 
weight a vehicle can carry and tow combined.  The ratings are usually printed on the 
driver's doorframe.  

A recent Ford E-350 generally falls right on the cusp of the 10,001 pound limit and 
usually, if not always, exceeds it.  A recent Ford F-350 will always exceed the 10,001 
pound limit.  Therefore, if a business has drivers that deliver or pick up goods in an F-
350 or comparably sized pickup, the Fair Play Act almost certainly applies and that 
business should evaluate whether it must treat its drivers like employees.

The law makes other changes that arguably broaden the application of the Act.  
For instance, the Act no longer requires that the driver have a commercial driver's 
license.  Any license will do.  There is also no longer a question as to whether a business 
must be authorized to conduct business in New York to be subject to the law.  Now 
arguably any business can be subject to this law as long as it is subject to New York 
jurisdiction.

The amendment makes changes to the independent contractor and separate 
business entity exceptions to the Act by requiring fullment of an additional criteria.  To 
qualify for either exception, the driver's pay must be reported on a 1099 whenever 
required by law.  The amendment also made relatively minor clarications to three of 
the business entity criteria.

Other than clarifying the commercial motor vehicle requirement that created so 
much ambiguity in the rst version of the Act, the only relief in the amendment, from 
the standpoint of businesses who hire drivers, is the extension of the compliance period 
from sixty (60) to ninety (90) days.  The Act is now set to become effective on April 10, 
2014, and businesses now have until that date to evaluate and adjust their practices.
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Conclusion
 

 The Fair Play Act in its most recent amended form will apply broadly to businesses 
who hire drivers to transport goods.  The Act now encompasses drivers who are arguably 
not “truck drivers,” including drivers who drive full-sized vans and pickups and have a 
non-commercial driver's license.  It is also now more difcult to qualify for the already 
narrow exceptions to the Fair Play Act because the Legislature added the requirement 
that the driver's income be reported on a 1099.  The amendment to the Act, while not 
making it more business friendly, did make its interpretation more certain, and 
businesses will have until April 10, 2014, to ensure they are compliant.

If you have any questions about any of these new developments, please contact 
any attorney of our Firm at 585-730-4773.   

This Legal Update is intended for general informational and educational purposes only and should not be considered 
legal advice or counsel.  The substance of this Legal Update is not intended to cover all legal issues or developments 
regarding the matter.  Please consult with an attorney to ascertain how these new developments may relate to you or 
your business.  

© 2014 Law Ofces of Pullano & Farrow PLLC
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