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 On July 7, 2014, Governor Cuomo signed the Compassionate Care Act (“Act”) into law, 
making New York the 23rd state to legalize medical marijuana.  The Act went into effect 
immediately, but has an 18-month implementation period.  

Authorized Use of Medical Marijuana

 Unlike the laws in most other states that have legalized medical marijuana, the Act 
prohibits smoking medical marijuana  - only oils, vaporizing and oral ingestion will be 
permitted.  Further, patients may not consume or ingest marijuana in a public place.  Both 
patients and doctors must register with the state if they wish to access or recommend medical 
marijuana and practitioners can limit the form and dosage of prescribed medical marijuana.  Use 
of medical marijuana is also limited to a “certied medical use.”  This includes possession, 
delivery, acquisition, use, transfer, transportation, or administration of medical marijuana by a 
certied patient or designated caregiver.  Possession by a certied patient cannot exceed 2 ½ 
ounces, while possession by a designated caregiver cannot exceed 2 ½ ounces for each certied 
patient.  Additionally, possession of medical marijuana cannot exceed a 30 day supply.

 The Act limits the availability of medical marijuana to those patients who have a “serious 
condition.”  Serious conditions include: cancer, HIV/AIDS, ALS/Lou Gehrig's Disease, 
Parkinson's Disease, multiple sclerosis, spinal cord injuries, epilepsy, inammatory bowel 
disease, neuropathies, and Huntington's Disease.  Within the 18-month implementation period, 
the Commissioner of Health may decide whether to expand the list of covered serious conditions, 
which could include Alzheimer's disease, muscular dystrophy, dystonia, PTSD, and rheumatoid 
arthritis.

 Implications for Disability Discrimination and Accommodation

 The Act is unique in that it includes a non-discrimination clause.  Specically, the Act 
states “being a certied patient shall be deemed to be having a 'disability'”  and  certied patients 
“shall not be subject to . . . disciplinary action by a business or occupational or professional 
licensing board or bureau, solely for medical use or manufacture of marihuana.”  Accordingly, if 
an employer res or otherwise disciplines an employee for using marijuana legally under the 
new law, the employee may pursue a discrimination claim against his or her employer.

 Since the Act classies a certied patient as having a disability, it appears employers will 
also be required to comply with the Human Rights Law and provide reasonable 
accommodations as needed or requested.   The analysis will depend on the type of work, nature 
of the employee's essential duties, and the circumstances surrounding the employee's use of 
medical marijuana.  However, since the Act prohibits consumption and ingestion of medical 
marijuana in public places, part of the reasonable accommodation analysis may depend on 
whether a workplace is deemed to be a public place.
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Implications for Drug Screening and Policies

 The Act does not preempt the federal prohibition of marijuana.  Specically the Act 
acknowledges it “shall not require any person or entity to do any act that would put the person or 
entity in violation of federal law or cause it to lose a federal contract or funding.”   Therefore, 
employers that must comply with federal drug testing regulations need not modify their policies 
to permit medical marijuana in the workplace.

 Further, the Act species that it does not bar an employer from enforcing a policy 
prohibiting an employee from performing his or her duties while impaired by a controlled 
substance.  How this provision can possibly be reconciled with the anti-discrimination provision 
of the Act remains to be seen. To date, in other medical marijuana states, the courts have held in 
favor of the employer when the employer terminates an employee for failing a drug test.  
However, these states have not recognized these employees as being disabled.   

 Hopefully this conundrum will be addressed when regulations are issued.  Until further 
guidance is issued, each employer should assess its policies to consider the potential implications 
of an employee using medical marijuana.

This Legal Brieng is intended for general informational and educational purposes only and should not be 
considered legal advice or counsel. The substance of this Legal Brieng is not intended to cover all legal issues or 
developments regarding the matter. Please consult with an attorney to ascertain how these new developments may 
relate to you or your business. 
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